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UNITED STATES DEP A.RTMENT .OF COMMERCE
Nation~1 Oceanic and Atmospheric Administration
NA TlONAl MARINE FISHERIES SERVICENORTHEAST REGION .

One Blackbum Olive
Gloucester,MAO1930-Z298

Ms. Magalie Roman Salas, Secretary
Federal Energy Regulatory Commission
888 First Street, N.E., Room lA
Washington, DC '20426

In Rep1y '1'0:
OEP/DEER/Gas 2, PJ-ll.2
Millennium Pipeline Company, L.P
Docket Nos. CP98-1,50 et al.

Dear Secretary Salas:

In a letter dated January 23, 2002, Frederic G. Berner~ Jr.; of Sidley
Austin Brown & Wood, couns~l for Millennium Pipeline Company,
L.P. (MPC), states that MPC's construction plans for the Hudson Rivercrossing have changed. Rock outcrops underlying unconsolida.ted. .

sediments on the eastern side of Haverstraw Bay wou1d apparently
encumber project installation under the methods described by the
Federal Energy Regulatory commission (FERC) and subsequently evaluated
byFERC, the involved state and federal resource agencies, and other
stakeholders. MPC now proposes to fracture the rock with blasting
techniques and to remove consolidated material by mechanical means to
obtain the necessary cover depths in this pipeline reach.

Mr. Berner states that the issue of blasting was raised asa possible
excavation technique in previous correspondence, specifically to FERC
in Apr~l, 1998. However, we note that for the Haverstraw Bay Hudson
River crossing the technique was not mentioned or discussed in the
FERC fina~ environmental impact statement (FEIS), the biological
assessment used in the Endangered Species Act (ESA) Section 7
consultation, and the essential fish habitat (EFH)' assessment. Nor.,
are assessments for blasting and related activities analyzed and
evaluated. In.that this new construction requirement modifies the
project description, it needs to be given sufficient consideration in
t~ese documents.

We agree with FERC's determination -referenced in Mr. Berner's letter
that this revision to the construction plan merits additional
evaluation. Shock waves and pressure.effects associated with blasti~q
would introduce ecological impacts that were not anticipated--or
addressed in the coordination undertaken to date--by our respective
staffs as well as by other agencies. As such, the project impacts may
affect species of concern in a manner or to an extent not previously
considered. Therefore, we wish to notify FERc that -it:: is necessary to
reinitiate"project review as described below t9"address blasting a~d
other unevaluated techniques-to be used for a Hudson" River "crossing.
In order to allow the National Envir<?nmental Policy-Act (NEPA) process
to serve. as a qecision making tool, we request that the analysis of
all known blasting impa-cts -be int::egrated into the analysis of c



alternative crossing sites available in the .Hudson Ri.vei: pre.sented in
the NEPA document. The alterl:latives analysis should provide a.
realistic comparison of all po$sible environmental iinpacts".

Federa11y Endangered Species: On September 1.4, 2001, the National
Marine Fisheries Service (NMFS) issued a biological opinion on the
impacts of ~RC's issu~nce of a pe.rmit for. th~ propc:>sed dredging and
pipelaying ~roject during th~ construction of. th.e M7ll.e~nium Pipeline
,Project on endangered shor.tnose sturgeon..: .Info~t~on indi~ting that
blasting may be ~ecessary during pip.eli~ construction.was riot. .
included. in the. ~nitiation .package (i..e: ' the :Biological.. Assessment,
Supp1emental Draft Environmental Impact St~t.ement) .Therefore, , the

effect of blasting activity on, endangered sh.ortnose.. sturgeon was not.
eva.luated in NMFS' .biologi"Cal opinion. Pursuant to section 7 of the
Eridangered.Species p..ct (ESA) of 1973,. as amended, x::einitiation of .
fo~al " cons.ul tation .is. required. if ..proje.ct acti vi ti7s are. subsequently
modi£ied in a manner t~at causes an effect to the l~sted species not
previously considered in the preparation of the biolo9ical op~nion

E~dangered shortnose stux:geon ' inhabit ,the Hudson'River. Both adults
and juveniles have been founa to use HaveI:"straw Bay tor summer ,

foraging and/or overwintering'. Although adults and juveniles 'are most
likely, to occur from late spring throu~h win.ter '. they have the
p'otential to be present in. the ~ay a~ ' any, ti~e .o,~ ' the year. .The

presence of ad~1ts and/or Juven1.les 1.n the v1.c1.n1.ty of,the proposed
blasting area could result'in diJ:"ect injury and/or mortality. Results
from 'previous blasting 5tud~es conducted on 13 species of fish,'othei
than shortnose sturgeon, revealed that swimbladder rupture and
hemorrhaging in the 'pericardial and coelomic cavities were conunon'
injuries. While a study on shortnose sturgeon revealed that. they alsosuffer from swimbladder ruptures, more <;:ommon blast-induced injuries ,

were distended intestines with gas bubb~es and hemorrhage' to the body
wa1.l lining (Moser, 1999). Blasting may also result in indirect
effects to shortnose sturgeon.by destroying, benthic habitat and
producing underwater noise, thus.a'ltering and!or limiting distribution
and foraging patterns. Endangered shortnose sturgeon have the
potential. to be in the vicinity of the .proposed. blasting and,may be
adversely affected by'~ctivities and results associated with the

blasting.

NMFS has reviewed the ~ursory and pre~iminary blastinq information
provided by ~he applicant.and has determi~ed that addi.tional
information is necessary before NMFS can reiniti~te formal'consultation. .

0 0 , " 0
Please supplement the information. 'submit ted b~ the applicant woith the

following:0 "Provide a detailed description of' the proposed blasting activit~

(i.e.,o' anticipated, average and ma;ximum peak' blasting pressures',description of blast 0 hole stemming, n~er of blasts., plan for 0

'blast pres~ure monitoring, odescriptiop of the a~ea proposed for
, blasting, 0 etc .) ., ' , ' 0 00" ,

.Provide a detailedoasses'sment of potential ~mpacts; both direct
and indirect, to shortnose sturge()n th.at m~y occur asoa result



blasting.
provide detailed mitigation measures. that willb~ ~aken to avoid
any negative impacts that blasting may have on shortnose sturgeon
(.i.e., the 'use of sinking g~llnets to :i:es~rict "shortnose sturgeon
from erttering the blasting area, strategy for the surveillance.of
schools of fish, the use" of scare charges, pre and post-bl"ast
monitoring, etc.) .

Once this additional information ls. submitte~, NMFS .will determi~e if
'ail.of the information'required to reinitiate a formal. cons'ultation
has be.en received. If so, fo~al. consultation:will proceed. The ESA
arid sect~qn :7 r,egulations req.uire that forn:lal consul.tation be ,
conc~uded within 90 calender days of reini~iation, and .the .biological
.op~nion be delivered to the action agency w~thi~ 45 days after .

coric~usion of formal consultation. In the meantime, .FERC must no.t
make any. irreversible or irretrievable commitment.o:f resources that
would prevent NMFS from propQsing or implementing a.ny reasonable and
prudent alternatives to avoid .jeopardizing shortno~e. sturgeon.. ,

Essentia1 Fish Habitat: We have det~rmined that the inclusion of
blasting and related rock .fractur~n9 anp extraction: te~hniques not
included in FERC's EFH assessment affects the: basis for conservation
reconunendations we. made. in response to .the origina1 construction plan .
Pursuant to. 50 CFR § 600..920 (k) we request that FERC submit. a revised
EFH assessment and reinitiate consultation related. to essent.iai .fish
habitat impacts. Upon re:ceipt;:of a complete assessment, we will
provide. revised conservation reconunendations as necessary to protect
EFH.

Fish and Wi1d1ife Coordination Act: The Haverstraw Bay reach of the
Hudson River provides important habitat values and functions to a
variety of aquatic resources that are not protected under the ESA or
MSFCMA. In particular,- we note -that Haverstraw Bay is used- by striped
bass (Morone saxati~is} , American shad (Alosa sapidissima)- ; blueba<;:k
herring (Alos.3 aestivalis}, alew~fe (A1osa pseudoharengus), white
perch (Morone americana), Atlantic tomcod (Microga~us tomcod}, and
Atlantic sturgeon {Acipenser oxyrh'ynchus} .All of these- specie-s
pot~nti-ally would be vulnerable -to blasting impacts-. Among them,
several species have been ideqtified by state or federal resource-
agencies as--requiring special management- attention.

In particular, we note that Ameri~an shad are severely depleted and
the Atlantic sturgeon is a cQndidate species for listing under the
EsA. Give:n the importance of these and other species to the continued
ecological integrity and biologicalOdiversity of Haverstraw Bay and
Atlantic fisheries from Canada to Florida, it is .vital that
apporopriate measures be incorpora~ed to protect these species ando~heo
habitat.they rely upon. This coordination would be addressed most
logically. through an addendum or a revision to the NEPA p~ocess
already undertaken. 0°

In conclusion, the revised proj~ct'propq$al raises significant issues
thatmust'be addressed pursuant to the above 'authorities and their' ,
implementing,regulations. 'The Northeast Regioh's' Protected Resource,



and Habitat Conservation Divisions' will be" available to "coo"rdinate
with your staff on the scope and content of ~he documents necessary
for us to complete the coordination described above- "" We suggest 'that

the Army Corps of Engineers also participate as a cooperating agen~y
since this"}"ould facilitate"interagency coordination on the, individual
permit application pre~ently under review and expedite the overall
process. ,

We look forward to bringing the$e pending items to resolution.
Questions about the ESA consultation should be directe~o too Jessica
Anthony at the Northeast Regional Office in Gloucester. Essential
Fish Habitat andNEPA issues oshould be coordinated with Diane
Rtisanowsky at the Habitat Conservation D~visiop'o SO field ooffice oin
Mil£ord, Connecticut.

~

~atricia ~ Ku?tt/ul

Region~l Administrator

Maser, M. 1999. Cape. Fear River ~last Mitigation Tests: Results of
Caged Fish Necropsies- Final Report to CZR Inc .', 47q9' College' Acres
Drive, Wilmington, NC 28403.
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